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Court CP 1NC

The Supreme Court should rule that 

< insert plan text>

The Supreme Court can solve for all the advantages of doing the affirmative, with the added benefit of supporting social movements for change

Burstein, professor of sociology and political science at the University of Washington, 1991  (Paul, “Legal Mobilization as a Social Movement Tactic: The Struggle for Equal Employment Opportunity”, http://www.jstor.org.proxy.lib.umich.edu/stable/pdfplus/2781340.pdf)

Litigation What types of actions should we examine? For most sociologists, and for many political scientists studying social movements, the distinction between political action "inside the system" and that taking place "out- side" is critical. They see groups resorting to a "politics of protest" when they are not allowed to use institutionalized channels to express their political demands or when such channels prove ineffective. Those inter- ested in social movements see themselves as examining political behavior not directed into "proper channels"-that is, demonstrations, strikes, and boycotts, as opposed to election campaigns, lobbying, or legal pro- ceedings. This distinction is often useful, but at times it impedes progress in understanding political change. Those using outsider tactics are often trying, first, to gain access to power holders and, then, to influence their decisions. By defining their interests in terms of particular tactics, those studying social movements virtually force themselves to abandon the field of inquiry when the groups they are interested in begin to have influence-when they gain access to proper channels. I suggest that successful movements generally utilize proper channels as well as outsider tactics and that an adequate understanding of move- ments must therefore consider both. In fact, social movement analysts seem to recognize this, even if only implicitly. This implicit recognition takes two forms: in definitions of social movement and in analyses of particular movements. As for definitions, consider one of Tilly's recent attempts to define social movement (1984, p. 305; italics in original): "The term social movement applies most usefully to a sustained interac- tion between a specific set of authorities and various spokespersons for a given challenge to these authorities. The interaction is a coherent, bounded unit in roughly the same sense that a war or political campaign is a unit." Tilly struggles to limit the definition to outsider groups, but nothing in it excludes the legal tactics often employed by the civil rights movement, even though such tactics involved going through proper channels In fact, analysts of American social movements frequently ascribe im- portance to court cases. McAdam, for example, shows that a Supreme Court decision on segregation had a critical effect on the bus boycotts (1983, p. 741), while Harding (1984, pp. 3 93-95) argues that the decisions of a federal judge undermined the hegemony of white-supremacist ideol- ogy in Mississippi (also see Jenkins and Eckert 1986, p. 827). The role of the courts is seldom the subject of theorizing because so much emphasis is placed on demonstrating the importance of outsider tactics. Yet deep historical knowledge of particular movements consistently forces social movement analysts to report how critical court decisions are. It is, in fact, impossible to understand the American struggle for equal opportunity without focusing on the courts and on activities intended to influence judicial decisions. 

2NC Solvency- Social Reform

Courts boost political mobilization – they let movements compete with opponents with more resources

Burstein, professor of sociology and political science at the University of Washington, 1991  (Paul, “Legal Mobilization as a Social Movement Tactic: The Struggle for Equal Employment Opportunity”, http://www.jstor.org.proxy.lib.umich.edu/stable/pdfplus/2781340.pdf)

The long campaign of the National Associa- tion for the Advancement of Colored People (NAACP) leading to the Supreme Court's decision in Brown v. Board of Education is especially well known (see Pole 1978, pp. 265-67), but other judicial decisions were also critical, including those on freedom of association that facilitated organizing in the South, those on economic regulation that paved the way for EEO legislation, and those that interpreted EEO broadly rather than narrowly (Gunther 1975, chaps. 13-14; Burstein 1985; Schlei and Grossman 1983; cf. Collins 1979, p. 198). In Tilly's language (1984), litigation has been an important part of the repertoire of those seeking equal opportunity, at least since the NAACP began its campaign against segregation during the 1930s. This is not a new point. Indeed, some political scientists and legal scholars have long argued that the mobilization of law should be considered a form of political participation potentially useful to the disadvan- taged in their struggles for rights and benefits (Zemans 1983; see the development of the term in Black [1973]). Using arguments similar to those made by students of social movements, those studying legal mobili- zation have been concerned about how difficult it is for outsider groups to gather resources, how the rules for participation may be weighted  against them, and how they confront adversaries who control greater resources.2 

Courts are a necessary to promote social and political mobilization

Frank I. Michelman June 16, 2008 Professor, Harvard Law School (Socioeconomic rights in constitutional law: Explaining America away http://icon.oxfordjournals.org/cgi/content/full/mon013v1)

So what? Never mind these courts, you might say, under populist persuasion; the point of giving constitutional-legal form and expression to moral intuitions of socioeconomic "rights" is to generate political churn. It is to provide a goal, a platform, and a focus for a continuing political mobilization to press the Rooseveltian vision by popular means, including the vote;22 and perhaps it is also to make that vision an explicit part of the conscientious legislator’s standard guide to good conduct in office.23 But, then, are you confusing constitutional law with Sunsteinian constitutive commitment? Without a boost from a political-cultural condition of constitutive commitment, how can you hope to achieve the reform of constitutional law you say you seek? Once you have the constitutive commitment in hand, what further support for continuing political mobilization can you want?

2NC Solvency- Social Reform

Court action is good for grassroots activism – increases education and sparks action, legitimizes the movement for the public at large

Levitsky 06 [Sandra Levitsky; Cause Lawyers and Social Movements; to lead with Law: Reassessing the Influence of Legal Advocacy Organizations in Social Movements; 2006; pp. 146-147; AC]

Researchers have also invoked the heterogeneity of social movement organi​zations to refute the longstanding contention that lawyers and legal strategies tend to dominate social movement activity (Olson 1984; Hunt 1990; McCann 1998). Here the argument is that because litigation strategies are just one form of social movement activity among many, lawyers cannot unduly influence agenda setting in the movement. But this characterization of social movement organiza​tions as equivalently positioned actors, each specializing in their own approach to social reform, has tended to occlude important differences in the resource ca​pacities among organizations. Organizations that specialize in test case litigation often have access to specific kinds and quantities of resources not available to most grassroots organizations. Yet, the question of how such resource disparities affect the capacities of organizations to influence the direction of movement activity has received little direct empirical attention. This chapter uses a case study of interorganizational relations in the Chicago gay, lesbian, bisexual, and transgender (GLBT) movement to examine (1) how legal advocacy organizations integrate their legal expertise with other organi​zations in the movement and (2) how disparities in resources affect the relative capacities of legal advocacy and grassroots organizations to promote their goals and interests. I argue that while legal advocacy organizations do assist other organizations in the movement, interorganizational relations are not defined by reciprocal but by unilateral cooperation. As a result, many activists in the movement perceive legal advocacy organizations as operating independently from the rest of the movement, imposing their agendas Without consultation with grassroots activists and with few opportunities for input from the rest of the GLBT community. And while there was no evidence that legal advocacy groups dominated the movement by steering others toward litigation strategies, their considerable organizational resources nevertheless had a significant impact on agenda setting for the movement. After the relative success of the initial waves of legal advocacy organizations in the 19S0S and 1960s, the value of litigation as a tactic for social change was called into serious question. In addition to being expensive and time consuming, critics contended that litigation tactics produce inadequate remedies that are rarely self-enforcing (Handler 1978; Rosenberg 1991); they deradicalize social conflict, reducing real demands and grievances to abstract legal concepts (see, e.g., Gabel and Kennedy 1984; Tushnet 1984; Bumiller 1988); they impoverish political and public debates about relevant issues (Glendon 1991); and they shift "ownership" of the grievances from the movement community to elite professionals, who are often somewhat removed from the source of the conflict (White 1987; Menkel-Meadow 1998). Although few sociolegal scholars dispute the limitations of litigation strate​gies and legal discourse more generally, a growing cadre of researchers has argued that legal mobilization strategies can nevertheless benefit social movements in a number of important ways: Litigation can raise expectations, spark indignation and hope, and stimulate a rights consciousness among movement constituents and supporters; it can help legitimize a movement's goals and values, publicize the movement's causes, and provide leverage in bargaining powerful elites (Gusfield 1967; Scheingold 1974; Handler 1978; O'Connor 1980; Galanter 1983; Schneider 1986; McCann 1994, 1998). These scholars suggest that cause lawyers today do not naively cling to law's transformative potential, but hold a sophisti​cated understanding of the limitations of legal action and the "liberal" biases of legal norms (McCann and Silverstein 1998). Indeed, many cause lawyers spend just a fraction of their time practicing traditional law-preparing and arguing cases-and instead devote most of their schedules to educating the public, rally​ing existing or potential supporters, coalition building, and political strategizing (Olson 1984; McCann and Silverstein 1998; Barclay and Marshall200s). Some cause lawyers actively participate in other forms of collective action-including direct action or street protest activity-in addition to, or

Answer To: Perm
1.  The permutation has the court rule on a moot issue, violating separation of powers

Corey C. Watson, Professor at Northwestern, 1991 (86 Nw. U.L. Rev. 143, lexis)

The danger of permitting Smith to pursue his claim without requiring that he have a personal stake in the outcome may seem innocuous. Yet, the risk to separation of powers is greatest where the temptation exists to ignore the requirements of justiciability and resolve a moot issue. n224 Perhaps the danger is difficult to understand because such cases put the system at risk, rather than any particular person. n225 If the personal stake and live issue requirements are not satisfied throughout a judicial  proceeding, then the claim is within the legislative province according to the argument set out in this Section. Therefore, a court that decides the issue and administers a "remedy" when neither an actual harm nor a real plaintiff exists performs a legislative function. To inflate the judicial power through prudential considerations (such as preserving judicial resources) tips the balance of powers through these cases. n226 The constitutional constant becomes variable when prudential factors become overreaching. This undermines our system of separated powers.

2. Violations of separation of powers risk tyranny and should always be rejected

Martin Redish, professor of law and public policy at Northwestern, 1991 (1991 Duke L.J. 449, lexis)

In summary, no defender of separation of powers can prove with certitude that, but for the existence of separation of powers, tyranny would be the inevitable outcome.  But the question is whether we wish to take that risk, given the obvious severity of the harm that might result.  Given both the relatively limited cost imposed by use of separation of powers and the great severity of the harm sought to be avoided, one should not demand a great showing of the likelihood that the feared harm would result.  For just as in the case of the threat of nuclear war, no one wants to be forced into the position of saying, “I told you so.”

3. Moot cases carry no precedent- that means the perm can’t spur social movements like the Cp can alone 
Phillip Kannan, Member of the Tennessee Bar and corporate counsel, May, 1998 [University of Richmond Law Review, University of North Carolina; University of Tennessee, LEXIS/

This definition of case and controversy includes the requirements that the court have subject-matter jurisdiction, n11 that  [*772]  the issue be justiciable, n12 that the plaintiff have standing to raise the issue, n13 that the issue not be moot, n14 and that the court have authority to enter an enforceable remedy. n15 If any of these is absent, the pronouncement by a federal court would be non-binding and hence advisory. n16  [*773]

4. The perm still causes the politics DA- Attempting to shift the blame to the court fails and makes politicians look weak, magnifying the link

Abner Mikva, United States Court of Appeals Chief Justice (DC Circuit), 1991 (California Law Review, May)

Likewise, when Congress attempts to shift the political heat to the Court by deliberately avoiding difficult political questions, it may only intensify the head it receives later and singe the delicate relationship with the Court.  Members of Congress who thought they could avoid difficult choices through loose language in the NIRA were forced to face those same or more difficult choices later in a more rarefied and politically charged form.

Answer To: Perm- Extension
Overlap of judical and congressional power makes the policy moot and jeopardizes separation of powers
Corey C. Watson, Professor at Northwestern, 1991 (86 Nw. U.L. Rev. 143, lexis)

Having established that jurisdiction requires two sides to a dispute and an opportunity for a court to administer a remedy may suffice in enumerating judicial power, but it does not separate the judicial power from the legislative power. For example, Congress is entitled to, and frequently does, entertain arguments for and against an issue and subsequently decides to administer a remedy through legislation. The judicial power and the legislative power are distinguishable in terms of the type of remedy they are able to provide. Congress, with the approval of the President, may pass legislative "remedies" which are general and sweeping. The judicial remedy, on the other hand, must be "conclusive and specific" to the adverse parties. This difference demarcates the separation of powers.

Answer To: “No Test Case”

1. The Court completely controls its agenda – it can call for any cases it wants

Margaret Meriwether Cordray Professor of Law, Capital University 2004 [with richard cordray Adjunct Professor, The Ohio State University College of Law Washington University Law Quarterly Summer, the philosophy of certiorari: jurisprudential considerations in supreme court case selection

Over the past century, the Supreme Court has gained virtually complete control over its own agenda. Once a relatively passive institution which heard all appeals that Congress authorized, the Court is now a virtually autonomous decisionmaker with respect to the nature and extent of its own workload. n1 No longer is it true, as Chief Justice Marshall declared in a bygone era, that the Court has "no more right to decline the exercise of jurisdiction which is given than to usurp that which is not given," or that the Court "must take jurisdiction if it should." n2 On the contrary, the Court's muscular authority over case selection in the modern era now gives it the unchallenged prerogative in almost every instance to choose whether to resolve or to bypass important controversies that are brought before it in particular cases. n3 And this is so despite the Court's protestation - after twice intervening in the sprawling contest over the 2000 Presidential election - that "when contending parties invoke the process of the courts, ... it becomes our unsought responsibility to resolve the federal and constitutional issues the judicial system has been forced to confront." n4

2. The Court can call a case up by writ of certiorari even if there isn't a case before it 

Aaron Bayer, chair of appellate practice at Wiggin and Dana, 2005 [National Law Journal February 28, Lexis/

Some of the U.S. Supreme Court's most historic decisions-including the Steel Seizure, the Nixon Tapes and the Nazi Saboteurs cases-have been issued without benefit of a court of appeals ruling. In those cases, the Supreme Court exercised its little known, but "extraordinary power" [Ohio v. Price, 360 U.S. 246, 247 [1959]] to grant certiorari before the court of appeals has rendered judgment.  Recently, the Supreme Court granted certiorari before judgment in United States v. Fanfan, 125 S. Ct. 12 [2004], to decide the constitutionality of the Federal Sentencing Guidelines, and in Gratz v. Bollinger, 537 U.S. 1044 [2003], to decide the constitutionality of the University of Michigan's use of affirmative action in its undergraduate admissions policies.

3. Courts can set their agenda by calling for cases
Edward Hartnett, Professor, University of Pennsylvania Law School, 2000 [Columbia Law Review November, questioning certiorari: some reflections seventy-five years after the judges' bill, Lexis

My assumption, of course, is that the Court does in fact set its own agenda and that the only question is how. The 'textbook' argument, however, asserts that the Court is a passive institution that can set its agenda in only the most limited sense. While it is true that a legitimate case or controversy must exist and be appealed, this requirement is not really much of a constraint if the Court does not want it to be. Virtually any issue the Court might wish to resolve is offered to it... Moreover, if a case does not arise naturally, the justices often invite cases via their written opinions and by various other means. n435
Answer To: “Can’t Implement Decisions”

Its not all or nothing – court decisions spark new movement success even when they don’t get everything they want

Paul Burstein, professor of sociology and political science at the University of Washington, 1991 (“Legal Mobilization as a Social Movement Tactic: The Struggle for Equal Employment Opportunity”, http://www.jstor.org.proxy.lib .umich.edu/ stable/pdfplus/2781340.pdf)

WINNING AND LOSING "Success," Gamson has noted (1975, p. 28), "is an elusive idea" when one studies social movements, difficult to define and measure. One ad- vantage of studying court cases is that it is relatively clear who has won and who has lost (albeit with regard to small skirmishes in a much larger conflict). Even so, questions may be raised about how much plaintiffs have to gain to be declared winners-Must they get everything asked for? Half? Anything?-and whether plaintiffs might be deluded into thinking they have achieved a meaningful victory when they have only been co-opted. The approach I adopt here parallels Gamson's. I count all victories as being for the plaintiffs, even if they did not get all they asked for and even if an outside observer might not interpret the result the same way as the participants. The victories are analogous to what Gamson calls "new advantages," as opposed to "acceptance," which, by his defini- tion, is gained by any group that has gotten to court (for further discus- sion of the problems involved in measuring success in litigation, see 1212 Legal Mobilization Eisenberg and Schwab [1987, pp. 676-77] and Burstein and Monaghan [1986]). What proportion of cases might plaintiffs be expected to win? Previous work on social movements makes no specific predictions about the likeli- hood of victory for challenging groups, for the overall cause they repre- sent, or for specific conflicts that might be part of a larger struggle. The implicit message of most such work, however, is that it is very difficult for outsider groups to organize and succeed (Gamson 1975); victories are likely to be the exception rather than the rule. 

Answer To: “Lower Courts Ignore”

Lower courts enforce Supreme Court decisions more than Congressional action

Lawrence Baum, Professor at OSU, 1998 (The Supreme Court, 6th edition)

Implementation is an imperfect process.  People sometimes assume that when Congress enacts a statute, other policy makers automatically do what is required to make the statue effective.  In reality, implementation of statutes is far from automatic.  Indeed, congressional policies frequently fail to achieve their objectives because they are carried out to poorly.  The same is true of Supreme Court decisions: judges and administrators do not necessarily carry them out fully, so they may create a gap between the Court’s goals and the actual results. This does not mean that implementation always works badly.  Any policy maker is likely to have a mixed record in getting policies put into effect.  This certainly is true of the Supreme Court.  Some of the Court’s decisions are carried out more effectively than others, and specific decisions are implemented better in some places or situations than others.On the whole, the Court seems to achieve considerable success in getting its policies carried out by lower courts, especially appellate courts.  When the Court takes a new doctrinal position, judges generally do their best to follow its lead.  One example is Employment Division v. Smith, in which the Court narrowed constitutional protection for religious practices that conflict with federal and state laws.  After the Court’s decision, lower courts ruled in favor of those practices considerably less often.  Even on issues as controversial as abortion, judges usually apply the Supreme Court’s rulings as well as they can.
Answer To: “Courts can’t Change Public Opinion”

Court action can shape public opinion by raising awareness of an issue – gay rights proves

Mahalley Allen; prof california state chico 2006 [james w. stoutenborough and donald p. haider-markel, university of kansas; “reassessing the Impact of Supreme Court Decisions on Public Opinion: Gay Civil Rights Cases”; Political Research Quarterly february 7,; 59; 419]

However, the Court does not always defer to public opinion, and Court decisions may actually play a role in shaping public opinion (Franklin and Kosaki 1989; Hoekstra 1995; Johnson and Martin 1998; Marshall 1989; Petty and Cacioppo 1986). Indeed, many recent studies suggest that Court decisions might temporarily shape public opinion under certain conditions (see Hoekstra 2003, and Marshall 1989, for reviews). For example, citizens who have knowledge of a decision but also have low prior interest in the issue are most likely to be influenced by a decision (Hoekstra and Segal 1996; Petty and Cacioppo 1986). But scholars continue to debate the potential influence of the Court, the conditions under which influence is possible, and whether or not observed shifts in opinion following Court decisions can be directly attributed to a Court decision (e.g., Caldeira and Gibson 1992; Franklin and Kosaki 1989; Gibson, Caldeira, and Spence 2003; Hoekstra 1995, 2000; Hoekstra and Segal 1996; Johnson and Martin 1998). In part, the conflicting findings may be a result of researchers using different methods and examining opinion at either the individual level or the aggregate level only. We join this debate by examining the potential influence of Court decisions in an issue area not yet explored, gay and lesbian civil rights. Although there have only been four significant decisions by the Court on gay civil rights, each decision had significant policy implications, and the most recent decision in Lawrence v. Texas (2003) appears to be playing a central role in shaping the national debate over gay rights and same-sex marriage. 

Answer To: Hollow Hope
1. Court action is key to allow movements to evolve in order to stay effective
Paul Burstein, professor of sociology and political science at the University of Washington, 1991 (“Legal Mobilization as a Social Movement Tactic: The Struggle for Equal Employment Opportunity”, http://www.jstor.org.proxy.lib .umich.edu/ stable/pdfplus/2781340.pdf)

In this article, I have analyzed the mobilization of EEO laws in the context of work on social movements. I have shown that the mobilization of EEO laws has increased since the mid-1960s, that collective action has become more frequent, that collective action is associated with vic- tory, that there are some significant differences among protected groups, with blacks most central to the struggle for EEO and women's cases gaining in importance, and that there has been no dramatic decline in the help available to EEO plaintiffs or in their likelihood of victory. I have argued that it is useful to analyze legal mobilization as a social movement tactic-the pursuit of movement goals through one sort of proper channel. Analysis of one aspect of the mobilization of EEO laws-federal appellate court cases-leads to some conclusions very much in keeping with recent work on social movements. They are that the relationship between grievances and mobilization is problematic, that blacks remain central to the struggle for equality in the United States, that resources matter for challengers of the status quo, and that the federal government may be extremely important when it chooses to inter- vene on the side of women and minorities. I have also tried to demon- strate that legal mobilization can be gauged quantitatively in ways similar to those employed to examine actions more often seen as associated with social movements; in fact, it could be worthwhile to link the time-series data collected for this paper with that gathered by others tracing the rise and decline of other forms of movement activity (e.g., McAdam 1983; Jenkins and Eckert 1986). From the point of view of studies of legal change, Galanter (1983) has observed that there is much speculation but little knowledge about many important issues, and when data on case populations are brought to bear, many of the speculations prove to be wrong. If more social scientists and lawyers were to analyze populations of cases in the ways suggested here, they could begin to put speculation to rest. In addition, as we have seen, their answers to some questions would raise other questions in turn-for EEO, for instance, there would be questions about why some groups get more help than others and win more often and why some phenomena (such as the proportion of victories) change so little and others so much. Such a reorientation of thinking in the study of law would improve our understanding of the legal system and our ability to relate what happens there to other institutions in the larger society. More broadly, the article is intended to contribute to narrowing a gap almost as broad now as when Jo Freeman wrote (1975, p. 4) that "the study of social movements and that of public policy are two fields that have heretofore been treated primarily as distinct and unrelated areas in the scholarly literature." Despite the recent upsurge of interest in the state among sociologists, including those who study social movements, most of their effort is still devoted to the study of outsider tactics and relatively little to government institutions, particularly legal institutions. Yet, as Freeman pointed out (1975, p. 2), "political change does not involve isolated efforts either within or without the system. . . . Rather it involves a dynamic system of reciprocal influences whose effects are determined by their mutual relationships." McAdam is right when he writes (1983, p. 752) that, "to succeed over time, then, a challenger must continue its search for new and effective tactical forms," but I claim he is wrong when he goes on to say that "with the abandonment of the riots in the late 1960s, insurgents were left without the tactical vehicles needed to sustain the movement. . . . By decades end the movement had not so much died as been rendered tactically impotent." He should have considered the possibility that part of the movement was able to innovate by turning to legal channels and developing new approaches to legal doctrine. Here I would agree with Jenkins and Eckert, whose view seems more in line with Freeman's when they write (1986, p. 827) that, "as the women's and environmental movements have demonstrated, litiga- tion, close monitoring of government agencies and professional lobbying can be quite effective if allied with an indigenous movement and if there is a clear statutory and administrative basis for implementation." In trying to bridge the gap between the study of social movements and that of public policy, I have presented data that implicitly raise a number of questions about the struggle for equal opportunity in the United States. Why do EEO complaints and cases continue to increase in number? Why is the federal government so important and why are nonfederal organizations so rarely participants in EEO cases? Why do national- origin and religious minorities seem to have greater difficulty winning 1222 Legal Mobilization their cases than blacks or women (an issue of potentially great significance as the number of Hispanics, Muslims, and other groups increases)? And, not least, how might we explain the unexpectedly high rate of victory for black and female plaintiffs? Questions may also be raised about the relationship between legal mobilization and the substantive content of the judicial decisions and between what the judges say and what actually occurs in the workplace. To the extent that these questions are taken seriously, I will have succeeded in bringing social movements and the mobilization of law together in this article.
2. Even Rosenberg admits that some court action is necessary for social change

Rosenburg, University of Chicago political science and law professor, 08, (Gerald, “Ideological Preferences and Hollow Hopes: Responding to Criticism”, <http://www.press.uchicago.edu/books/rosenberg/#note7>)

Many critics have misread The Hollow Hope as denying the importance of courts and law, as arguing that courts are irrelevant to social change and that court decisions have no impact on society. Indeed one critic goes so far as to accuse me of “juricide,” of presaging the “death of the law” (Zalamn in Schultz 1996, 294). This is emphatically not the argument of The Hollow Hope, and nowhere in the book do I make such a claim. Of course courts matter! Of course courts influence social change. And they do so in many different ways.[3] Judicial decisions based on the common law can have major effects on the broader society. A prime example is product liability litigation. In the last several decades of the twentieth century there were major judicial decisions on the safety of products ranging from asbestos to automobile safety to tobacco. The results of these and other similar lawsuits affected the products Americans could buy, the prices they paid for them, and their safety. Similarly, court decisions interpreting statutes can have a major society-wide impact. A good example of this is judicial interpretation of the Americans with Disabilities Act, which affects a great deal of behavior ranging from employment practices to building design. Court decisions interpreting the Constitution can also have major effects. In striking down statutes, for example, judicial decisions can maintain the prestatute status quo and serve as a barrier to change. Clearly, courts have broad impact on American society and The Hollow Hope never denies this.  Even within the cases analyzed in The Hollow Hope I found evidence that courts matter. 
Answer To: “Poor Can’t Afford Litigation”

Poor defendants can get the necessary legal resources from class action suits

Paul Burstein, professor of sociology and political science at the University of Washington, 1991 (“Legal Mobilization as a Social Movement Tactic: The Struggle for Equal Employment Opportunity”, http://www.jstor.org.proxy.lib .umich.edu/ stable/pdfplus/2781340.pdf)

ORGANIZATIONAL MOBILIZATION AND PLAINTIFF VICTORY Central to current work on both social movements and legal mobilization is the idea that resources matter, that individuals and groups challenging the status quo are likely to lose unless they acquire more than their original resources-by organizing, gaining assistance from powerful or- ganizations, acquiring the help of experts (including good lawyers), and so forth (Gamson 1975; McCarthy and Zald 1977; Jenkins 1983; Jenkins and Eckert 1986; Galanter 1974; Lempert and Sanders 1986, pp. 396-97; Wheeler et al. 1987). The EEO and other laws provide four ways for potential EEO plain- tiffs to overcome initial disadvantages by pooling resources-that is, by turning individual suits into collective actions (see Tilly [1978] on collec- tive action). Multiple plaintiffs may join in a class action; the federal government may become a plaintiff with or on behalf of alleged victims of discrimination; the federal government may file an amicus curiae brief on behalf of the plaintiffs; and other individuals and organizations (in- 1215 American Journal of Sociology cluding civil rights and women's organizations) may act as amici curiae and provide legal assistance. 

Courts Don’t Link to Politics DA’s

1. Court action doesn’t link -  individual rulings don’t draw attention 

Gregory Caldeira, Professor of Political Science, Ohio State University, 1986 [The American Political Science Review, Vol. 80, No. 4 (Dec., pp. 1209-1226; “Neither the Purse Nor the Sword: Dynamics of Public Confidence in the Supreme Court”; Jstor]

In previous work on support for institutions and leaders, scholars have demonstrated the crucial effects of discrete political events and circumstances on the rise and decline of public confidence. For example, Mueller (1973) persuasively argues that crises in foreign affairs result in "rallying-around-the-flag" and a subsequent increase in the popularity of the incumbent chief executive (cf. Parker, 1977). Unfortunately for the purposes of analysis, events normally associated with the Court seldom cause a splash of the dimensions of the Mayaguez incident or the Cuban missile crisis, Particular decisions sometimes do gain a fair amount of attention in the elite media of communications, but few single cases-with the exception of a bombshell such as Dred Scott-have sufficient weight to shift public attitudes one way or the other. Even if we could isolate a number of crises or landmark decisions, the polling organizations have not gathered data on support for the Court often enough to permit a precise reading on the influence of salient events.
2. Popular respect for the Court shields it from partisan politics
Gregory Caldeira, Prof of Political Science at The Ohio State University, 1998 [Co-written by Vanessa A. Baird, James L. Gibson; “On the Legitimacy of National High Courts” The American Political Science Review, Vol. 92, No. 2 (Jun., ), pp. 343-358; Jstor]
The purpose of this research is to examine theories of diffuse support and institutional legitimacy by testing hypotheses about the interrelationships among the salience of courts, satisfaction with court outputs, and diffuse support for national high courts. Like our predecessors, we are constrained by essentially cross-sectional data; unlike them, we analyze mass attitudes toward high courts in eighteen countries. Because our sample includes many countries with newly formed high courts, our cross-sectional data support several longitudinal inferences, using the age of the judicial institution as an independent variable. We discover that the U.S. Supreme Court is not unique in the esteem in which it is held and, like other courts, it profits from a tendency of people to credit it for pleasing decisions but not to penalize it for displeasing ones. Generally, older courts more successfully link specific and diffuse support, most likely due to satisfying successive, nonoverlapping constituencies. 
3. Politicians can blame the courts to avoid blame.

Dallas Morning News 8/19/05
http://www.dallasnews.com/sharedcontent/dws/news/texassouthwest/legislature/schoolfinance/stories/082005dntexsession.8bd31b4a.html

That could foreshadow the court's response to a chief argument by state attorneys – that the court should butt out and leave school finance to the Legislature.   A court finding against the state would put the ball back in the hands of lawmakers, who have tended to put off dealing with problems in schools, prisons and mental health facilities until state or federal judges forced them to act.   "It's the classic political response to problems they don't want to deal with," said Maurice Dyson, a school finance expert and assistant law professor at Southern Methodist University. "There is no better political cover than to have a court rule that something must be done, which allows politicians to say their hands are tied." 

**AFF**

No Solvency- Can’t Change Public Opinion/ Create Movements
No solvency – Court precedent cannot create social change, only reinforce existing ideals

Berenji, magna cum laude, political science at USC, 08, (Shahin, “The US Supreme Court: A “Follower, Not a Leader” of Social Change”, http://www.lurj.org/article.php/vol3n1/supreme.xml

In the United States, the Supreme Court is the highest appellate court or legal institution that can define or interpret the rule of law. According to associate justice Felix Frankfurter, 1 “the Court breathes life, feeble or strong, into the inert pages of the Constitution and the statute books” (Dahl 280). Yet, to consider the Court strictly as a legal institution is to underestimate its significance since the Court must also decide on controversial matters of national policy. In this sense, the Court is a “political institution” that must solve societal disagreements that cannot be “found in or deduced from precedent, statute, and Constitution” (Dahl 281). Nevertheless, although it issues decisions on controversial and divisive matters, the Supreme Court cannot be said to catalyze social change for it utilizes societal and governmental opinion as the medium to interpret, apply, and implement public policy, thus “following, not leading” the United States.  Because of its inability to initiate decisions, the Supreme Court has implemented landmark policies usually based upon societal legal challenges. 

Courts can’t enforce their own decisions, which means they have to follow public opinion 

Berenji, magna cum laude, political science at USC, 08, (Shahin, “The US Supreme Court: A “Follower, Not a Leader” of Social Change”, http://www.lurj.org/article.php/vol3n1/supreme.xml

Lacking either government or popular support, however, the Court's decision was not enforced, demonstrating the Court's inability to stymie change without majority consensus. As President Andrew Jackson jokingly stated, “Chief Justice John Marshall has made his decision…now let him enforce it…” (Burner 310). Consequently, without the protection of the Supreme Court's decision, the Indian population, including the Cherokees, Chickasaw, and Choctaw, were forced to migrate westward along the “trail of tears” by federal and/or state governments (Burner 310). This mass exodus of Indians caused an estimated ten thousand deaths which caused some to rename the “the trail of tears” (as it had been called), “the trail of death” (Burner 311). This example truly illustrates the Supreme Court's incapability of implementing decisions without societal support. More importantly, it shows how “words are not action,” meaning that force is necessary for the implementation of Court precedents (Rosenberg 18). The blatant demonstration of the Court's inability to forcefully implement change set up a judicial trend to support the tendencies of the majority. According to Robert Dahl, the Court adopted the position of keeping their decisions in line “with the policy views dominant among the lawmaking majorities 3 [Congress and the President]... “ (285). Thus, the decision-making powers of the Supreme Court evolved “to confer legitimacy on the fundamental policies of the successful coalition” (Dahl 294).  Therefore, from Worcester vs. Georgia, the Supreme Court learned to coordinate its decisions in line with national opinion. As significant issues of social reform generally trigger opposition, the Court learned to align itself with the majority to facilitate the implementation and enforcement of its policies. Moreover, alignment with the majority inadvertently helped confer strength, respect, and legitimacy to the Supreme Court. According to Robert Dahl, “this legitimacy the Court jeopardizes if it flagrantly opposes the major policies of the dominant alliance” (293). However, since the Worcester vs. Georgia case, “such a course of action has been one in which the Court will not normally be tempted to engage” (Dahl 293). For instance, since 1935, seventy-five percent of the Court's decisions have been in support of the majority, indicative of the Court's passivity at opposing society (Rosenberg 13). More recently, sixty-five percent of the Court's decisions have been well supported by the majority of people within the United States, indicative of just how the Court's decisions have been decided in favor of popular or majority opinion (2000 Gallup Poll). In this way, then, the Court's decisions have become relatively predictable, unimportant, and insignificant since its precedents merely reinforce the ideas or opinions that are already prevalent within society. In addition, because the Court's decisions typically reflect the opinions of either the lawmaking or the national majority, it fails to challenge the beliefs or the principles of society. And so, the Court's inability to adjudicate decisions in opposition to the majority prevents it from protecting the rights of minorities and from becoming a true proponent of social change. While many people believe the Court's progressive decisions on civil right issues have been a general exception to this common pattern, those decisions were also fomented by national opinion.  

No Solvency- Can’t Change Public Opinion/ Create Movements

Compliance with Court decisions is influenced by politics- can’t spur movements 
Malia Reddick, Director of Research at the American Judicature Society, 2002 [Reddick, Sara C. Benesh, The Journal of Politics, May , Lexis, “Overrule: An Event History Analysis of Lower Court Reaction to Supreme Court Alteration of Precedent”]

While past research has demonstrated widespread compliance in the Courts of Appeals with Supreme  Court precedent (e.g., Gruhl 1980; Songer 1987; Songer, Segal, and Cameron 1994; Songer  and Sheehan 1990), compliance is not automatic and is surely political. We examine compliance  with Supreme Court overrulings of precedent—cases in which we might expect the lowest levels of  compliance with Supreme Court policy prescriptions. We argue that several variables are relevant  to the compliance decision and that those variables fall into two broad categories: characteristics of  the Supreme Court precedent and characteristics of the circuit applying the precedent. In our event  history analysis, we find that both precedent and circuit characteristics determine whether, and  how quickly, a circuit follows a Supreme Court decision that overrules existing precedent; that is,  unanimity, complexity, and the age of the overruled precedent, as well as the likelihood of Supreme  Court review, are related to the compliance decision. While the Courts of Appeals adopt alterations  in Supreme Court precedent rather quickly (within one or two relevant decisions), these factors  exert some influence on that speed.    Many scholars spanning several decades have attempted to understand and  explain the impact of the U.S. Supreme Court on the lower federal and state  courts.1 An eclectic body of literature exists, complete with competing hypotheses  and contrary findings. In the hope of alleviating—if not eliminating—this  eclecticism, we offer a methodologically sophisticated approach to conceptualizing  lower court compliance with Supreme Court decisions. We attempt to explain lower court treatment of a distinctly significant body of Supreme Court  decisions: those in which the High Court is least compliant with its own decisions;  that is, we analyze lower court responses to the Supreme Court’s alterations  of its own precedents.    The impact of institutions in general and the Supreme Court in particular is eminently important, for in the Court’s impact comes the effectuation of policy.  If the Supreme Court cannot instill its policy prescriptions in its own judicial agents, what influence can it have on society? If, in fact, the lower courts pay scant attention to the Supreme Court, has not Supreme Court scholarship been little more than a waste of time, energy, and brain power? We argue that the Supreme Court does impact society and that compliance by the lower courts evidences that impact.2 That compliance, however, is not automatic and is most  definitely a political process (Canon and Johnson 1999).  

Court decisions cannot change culture – their insulation from the political process means that they don’t get enough attention in the public
Stoddard, 1997, Lambda's former executive director  [[Thomas, November, New York University Law Review "Bleeding heart: Reflections on using the law to make social change", http://law.ubalt.edu/downloads/law_downloads/Stoddard.pdf]

B. Public Awareness of Change   "Rule-shifting" cannot possibly become "culture-shifting" without public awareness both that a  change has taken place, and that that change will affect daily life.  Ordinary citizens must know  that a shift has taken place for that shift to have cultural resonance.  Most  lawmaking--legislative, judicial, or administrative--takes place quietly, influencing a limited  universe of the interested and connected.  In order for "rule-shifting" to become  "culture- shifting," however, a change must be generally discerned and then absorbed by the  society as a whole.    Even many obviously important changes in law lack this element of public knowledge.  In  1983 the New York State Board of Regents, which has legislative power over all the schools,  public and private, in the state, promulgated a new regulation forbidding corporal punishment in  schools.  The change had potential for "culture-shifting."  It made a fundamental--indeed,  daring--change in rules that affected (at least hypothetically) all families in the state with  children of school age, and it dealt with a subject of universal concern--whether children should  be disciplined by bodily force, or not.  Yet the new regulation received little attention, perhaps  because it came through the speedy and quiet deliberations of a body that is itself little known or  understood.  A measure with "culture-shifting" potential became a mere shift in rules.  Teachers  and administrators took note of it, as did some interested parents, but the public by and large  overlooked the change.  What might have been the occasion for a statewide discussion of  child-rearing was lost.    Changes that occur through legislative deliberation generally entail greater public awareness  than judicial or administrative changes do.  Public awareness is, indeed, a natural concomitant  of the legislative process.  
No Solvency- Can’t Implement Decisions
Courts empirically can’t generate social reform- they lack any way to enforce their decisions
Gerald Rosenberg, assoc. prof. of Political Science at the University of Chicago Law School, 1991 (“The Hollow Hope: Can the Courts Generate Social Change,” epstein.law.northwestern.edu/research/supctLawRosenberg.doc)

[I have] examined whether the Supreme Court’s decision in Brown v. Board of Education was able to desegregate schools. Surprisingly, the analysis showed the Court’s decision, praiseworthy as it was, did not make much of a contribution. This is the case because, on the most fundamental level, courts depend on political support to produce such reform. Thus, political hostility doomed the Court’s contributions.     Courts will also be ineffective in producing change, given any serious resistance because of their lack of implementation powers. The structural constraints built into the American judicial system, make courts virtually powerless to produce change. They must depend on the actions of others for their decisions to be implemented. With civil fights, little changed until the federal government became involved. Where there is local hostility to change, court orders will be ignored. Community pressure, violence or threats of violence, and lack of market response all serve to curtail actions to implement court decisions. When Justice Jackson commented during oral argument in Brown, “I suppose that realistically this case is here for the reason that action couldn’t be obtained from Congress,” he identified a fundamental reason why the Court’s action in the case would have little effect.

Courts can’t drive social change – they depend on other branches to implement policy

Frank Cross, Professor of Business Law at the McCombs School, 2001 (“Strategic Institutional Effects on Supreme Court Decision Making”, Northwestern University Law Review, Lexis)

e. Implementation. - For courts to be effective decisionmakers, they must be able to implement their decisions. The implementation of social policy, though, demands a variety of tools and resources that courts lack. Effecting "policy in the United States emanates not from the separate branches of government but from the interaction among them." n215 The courts are "uncommonly dependent upon the goodwill of their constituents for both support and compliance." n216 For this reason, courts have been called the least dangerous branch. n217 Refusal to implement a court's decision is not a net punishment of the court, as would be a denial of resources or promotions. However, failure to implement drains the court's policy decision of meaning, may eliminate any policy benefit that the court hoped to achieve, and may incidentally undermine the future significance of judicial decisions. As such, it removes the incentive for courts to act contrary to the interests of other branches.  If governments refuse to act to implement the demands of court decisions, "there is little courts can do." n218 The judiciary is famously lacking in the powers of the sword and of the purse. Most policies require funding to be effective, and Judge Bazelon lamented that the "real problem" for the judiciary "is one of inadequate resources, which the courts are helpless to remedy." n219 Judicial opinions have been implemented with varying degrees of fidelity, and they have sometime provoked great resistance. n220 Historically, when it "acts as an engine of (rather than a brake on) social change, the Court is quite ineffective." n221
No Solvency- Lower Courts Ignore
Lower courts will undermine its implementation through misinterpretation

Evan Caminker Professor of Law at UCLA 1994 [4/1994, “Why Must Lower Courts Obey Superior Court Precedents?”, , Stanford Law Review, Lexis Nexis]

 Lower court judges more often nullify the doctrine through less visible subterfuge. Considerable anecdotal evi-dence suggests that when judges care deeply about a particular legal issue but disagree with existing precedent, they often attempt to subvert the doctrine and free themselves from its fetters by stretching to distinguish the holdings of the higher court. As Justice O'Connor put it, judges "know how to mouth the correct legal rules with ironic solemnity while avoiding those rules' logical consequences."  n8  [*820]   From afar, the doctrine of hierarchical precedent appears deeply ingrained in judicial discourse - so much so that it constitutes a virtually undiscussed axiom of adjudication  n9 - yet these examples of lower court defiance and doctrinal manipulation reveal a more complex picture. This occasional divergence between discourse and some judges' practice suggests that they question the soundness of the present doctrine's rigidity.

Lower Courts will undermine Supreme Court Precedent when they disagree with the decisions

Malia Reddick, Director of Research at the American Judicature Society, 2002 [Reddick, Sara C. Benesh, The Journal of Politics, May , Lexis, “Overrule: An Event History Analysis of Lower Court Reaction to Supreme Court Alteration of Precedent”]

Mechanisms are arguably in place to limit substantial lower court deviations  from the Court’s prescribed policy. First, the possibility of reversal deters the  lower courts from shirking. While proportionately few such reversals actually  occur, due to the Court’s shrinking docket,4 Baum finds that stigma attaches  to one’s reversal rate (Baum 1978; see also Baum 1976; Caminker 1994). In  addition, judges are socialized into the legal culture, thereby having certain  role perceptions (Tarr 1977), and they take a pledge to defend and uphold the  Constitution, which should count for something (Canon and Johnson 1999).  They also have an interest in maintaining the appearance of integrity in order  that their decisions be accorded respect. On the other hand, the principal- agent model of Brehm and Gates (1997) may more aptly apply to the courts’  hierarchical structure: the lower court will shirk (i.e., not follow) when it  does not like the policy, work (i.e., follow) when it does, and sabotage (i.e.,  attempt to negatively influence) the policy when it really hates it. That is,  lower court judges may interpret cases consistently with Supreme Court intent  only when they agree with the policy or are indifferent to it (Canon and  Johnson 1999).    However, a lower court need not completely thwart Supreme Court precedent  in order to limit its impact. Indeed, little evidence of outright defiance  has been found in the Courts of Appeals (see, e.g., Songer 1987; Songer and  Sheehan 1990). Lower court judges have several options available to them as  they apply Supreme Court precedent. They can interpret the precedent narrowly,  limiting it to its specific facts (Canon and Johnson 1999). They can cite  their own opinions in lieu of the offending precedent (Manwaring 1972). They  can distinguish their case from the one for which Supreme Court prescription  is available (Baum 1978; Caminker 1994; Manwaring 1972; Songer and Sheehan  1990; Tarr 1977). They can dispose of the case on procedural grounds  (Canon and Johnson 1999), they can criticize the Supreme Court while following  it (Tarr 1977), or they can simply ignore the offending precedent’s existence.  

Hollow Hope Turn- Courts Kill Movements

Litigation lures activists to the court, but kills political efforts, drains resources, and crushes the movement.

Gerald Rosenberg, assoc. prof. of Political Science at the University of Chicago Law School, 2008 (“The Hollow Hope: Can the Courts Generate Social Change,” epstein.law.northwestern.edu/research/supctLawRosenberg.doc)

In general, then, not only does litigation steer activists to an institution that is constrained from helping them, but also it siphons off crucial resources and talent, and runs the risk of weakening political efforts. In terms of financial resources, social reform groups do not have a lot of money. Funding a litigation campaign means that other strategic options are starved of funds....Further, the legal strategy drained off the talents of such as Thurgood Marshall and Jack Greenberg. As Martin Luther King, Jr., complained: “to accumulate resources for legal actions imposes intolerable hardships on the already overburdened.”     It is important to note here that there were options other than litigation. Massive voter registration drives could have been started in the urban North and in some major Southern cities. Marches, demonstrations, and sit-ins could have been organized and funded years before they broke out, based on the example of labor unions and the readiness of groups like the CORE. Money could have been invested in public relations. Amazingly, in 1957 the NAACP spent just $7,814 for its Washington Bureau operations. Its entire “public relations and informational activities” spending for 1957 was $17,216. NAACP lobbyists did not even try to cultivate the black press or the black church, let alone their white counterparts. And even in 1959 the public relations budget was only $10,135. When activists succumbed to the “lawyers’ vision of change without pain,” a “massive social revolution” was side-tracked into “legal channels.” Because the NAACP failed to understand the limits on U.S. courts, its strategy was bound to fail.     If this is the case, then there is another important way in which courts effect social change. It is, to put it simply, that courts act as “fly-paper” for social reformers who succumb to the “lure of litigation.” Courts, I have argued, can seldom produce significant social reform. Yet if groups advocating such reform continue to look to the courts for aid, and spend precious resources in litigation, then the courts also limit change by deflecting claims from substantive political battles, where success is possible, to harmless legal ones where it is not. Even when major cases are won, the achievement is often more symbolic that real. Thus, courts may serve an ideological function of luring movements for social reform to an institution that is structurally constrained from serving their needs, providing only an illusion of change.

Court action undermines movements by mobilizing a backlash – the Roe vs. Wade case proves

Rosenburg, University of Chicago political science and law professor, 08, (Gerald, “Ideological Preferences and Hollow Hopes: Responding to Criticism”, <http://www.press.uchicago.edu/books/rosenberg/#note7>)

In thinking about counterfactuals it is important to point out that while they are useful they can’t be definitive. This is because we simply can’t know what would have happened absent events that did occur. History is not a repeatable experiment and unlike in the natural sciences we can’t rewind it and let it play out again without the Court acting. Having said that, there are plausible stories to tell about what might have happened. With abortion, without Roe the pro-choice movement would likely have continued to push for repeal of restrictive state abortion laws. As I describe in chapter 6, by the end of 1972 there was growing public support for access to legal abortion, widespread support for it among relevant professional elites, little opposition to it on the federal level, successful reform in eighteen states, and large-scale use of it with nearly six hundred thousand legal abortions performed in 1972 alone. While it is possible that the movement would have slowed down, having presumably already won in states more inclined to its views, from the point of view of the reformers massive change would have occurred. Indeed, even Justice Ginsburg, a strong supporter of abortion rights, stated—as early as 1985 and again in 1993 in her confirmation hearings for the U.S. Supreme Court—that in retrospect she believed Roe had come too soon, in effect ending a democratic movement to change abortion laws that might have built a broader consensus in support of abortion rights (Ginsburg 1985, 385–86). Given the opposition that Roe appears to have ignited, and the uneven availability of legal abortion today, it is quite plausible that legal abortion would be at least as accessible today without Roe as it is with Roe. 

Congress Solves Better

Congressional action solves for social change better than court action - the legislative process drives a national debate that changes attitudes which prevents a backlash

Stoddard, 1997, Lambda's former executive director  [[Thomas, November, New York University Law Review "Bleeding heart: Reflections on using the law to make social change", http://law.ubalt.edu/downloads/law_downloads/Stoddard.pdf]

  Let me also suggest this: the Civil Rights Act of 1964 has had such a powerful cultural impact  not just because of what it said, but also because of how it came into being.  The Act was the  product of a continuing passionate and informal national debate of at least a decade's duration  (beginning, vaguely, with the Supreme Court's decision in Brown v. Board of Education    invalidating the concept of "separate but equal" in the public schools) over the state of race  relations in the United States.  The debate took place every day and every night in millions of  homes, schools, and workplaces.  It is this debate--not the debate in the Congress--that really  made the Act a reform capable of moral force.  Through a continuing national conversation  about race, ordinary citizens (especially white citizens) came to see the subject of race anew.    The arena of change may also have influenced the scope and power of the result.  Imagine that  the new rules enacted by the Civil Rights Act of 1964 had, instead, emanated from a ruling of the  U.S. Supreme Court.  (Such a decision, even under the Warren Court, would have seemed  unlikely, but not completely implausible.  The Court could arguably have relied on a Thirteenth  Amendment theory, because the Thirteenth Amendment, unlike the Fourteenth Amendment, is  not limited in scope to state action, [FN19]or it could have turned alternatively to the principle  relied on by the Court in Shelley v. Kraemer [FN20] to invalidate restrictive covenants in  housing--the idea that the government must not be an accessory to private discriminatory  schemes.) Imagine further no substantial difference between the provisions of the Civil Rights  Act of 1964 as enacted and the holdings of one or several hypothetical decisions from the  Supreme Court.  Would American history have evolved in the same way?  Would the  differencein the forum of decisionmaking have resulted in a different public reaction to the new  rules of law?    I think history would have been different.  The new rules of law were widely disliked,  especially by whites in the South, but the opponents of the Civil Rights Act of 1964 never rose in  rebellion, either formal or informal, against enforcement of the statute.  If the new rules had  come down from on high from the Supreme Court, many Americans would have probably  considered the change of law illegitimate, high-handed, and undemocratic--another act of  arrogance by the nine philosopher-kings sitting on the Court.  Because the change emanated  from Congress, however, such sentiments of distrust (whether grounded in principle or in simple  racism) never came to affect the legitimacy of this stunning change in American law and mores.   The Civil Rights Act of 1964 came into being because a majority of the members of the national  legislature believed it represented sound policy and would improve the life of the country's  citizens as a whole; the ideas motivating the Act must therefore have validity behind them.  In  general, then, not only did the historical fact of the continuing national debate on race facilitate  the public's acceptance of the Civil Rights Act of 1964, even in the South, but so did the  additional (I believe crucial) fact that the change came through legislative consideration rather  than judicial or administrative fiat--lending it "culture-shifting" as well as "rule-shifting" power.  [FN21]   The astonishing effectiveness of the Civil Rights Act of 1964--the breathtaking sweep of its  cultural tailcoats--suggests that it should be a model for social change in other settings.  It also  indicates that how change is made matters almost as much as what is, in the end, done. 
Congress Solves Better

Legislative  change is better than Court rulings for social change – the political fighting in the Congress is crucial to shifting culture

Stoddard, 1997, Lambda's former executive director  [[Thomas, November, New York University Law Review "Bleeding heart: Reflections on using the law to make social change", http://law.ubalt.edu/downlo ads/law_ downloads/Stoddard.pdf]

  I have already expressed my view that in most circumstances, change through the legislature is  more likely to engender "culture-shifting" than change through a court or an administrative  agency, and that legislative change is therefore--in general--preferable to other forms of change.   It is deeper and lasts longer.  Conversely, it is also harder to attain, since legislatures are  rambunctious places that operate slowly, untidily, and often illogically. Legislative change  certainly does not assure "culture-shifting," but it does make it more feasible.    Many of my colleagues seeking social justice have deliberately avoided legislatures in recent  decades, both because of the difficulty of making change there and because of the perception that  politicians will not be receptive to their claims.  They have turned by and large to the courts.   While applauding the changes these lawyer-activists have helped to bring about, and while  acknowledging the shortcomings and frustrations of legislative change, I submit that those of us  in the business of "culture-shifting" should upend our traditional preference for judicial activity  and embrace the special advantages of legislative change.    E.M. Forster appended to the title page of his novel Howard's End the enigmatic aphorism:  "Only connect . . ."    It is an apt injunction to lawyers like me.  If we lawyer-activists truly  seek deep, lasting change, we have to "connect" with the public.  We have to accord as much  attention to public attitudes as we do to the formal rules that purport to guide or mold those  attitudes.  That means thinking as concertedly about process as we do about substance.  Process  matters.  How a new rule comes about may, in the end, be as important as what it says.    The world yearns for change--and for changemakers.  But those of us who try to make change  ought to think more systematically about what we do and why. For the world deserves effective  change, not just new rules. 
Permutation

When Congress and the Court act together, it signals that social change is possible

Rosenburg, University of Chicago political science and law professor, 08, (Gerald, “Ideological Preferences and Hollow Hopes: Responding to Criticism”, <http://www.press.uchicago.edu/books/rosenberg/#note7>)

The second problem with this criticism is that it assumes that whenever the Congress reacts to a Court decision, this is a strike against my argument. For example, Devins, in a long discussion of Court, Congress, and executive interaction in civil rights, argues that in the areas of tax breaks for racist schools, diversity preferences for minority broadcasters, and employment discrimination, the other branches responded to Court decisions in ways that furthered civil rights (Devins 1992, 1046–54). I believe Devins is correct but also believe that nothing in The Hollow Hope argues against this. In each of these subject areas there was legislation or executive orders furthering the civil rights goals. The existence of such political action means that each of the constraints were or could be overcome. The first constraint was overcome because governmental actors created a statutory right, the second constraint was overcome because that action signaled to the justices that they were unlikely to suffer consequences for acting, and the third constraint could be overcome if administrative officials, whose acquiescence was required for implementation, were supportive. If this was the case, then the fourth condition was also met and change could occur. Indeed I suggest that in cases such as these proponents of significant social reform should consider litigation as a viable option. A careful reading of The Hollow Hope leaves much room for judicial efficacy. 
Permutation – do both – legislative solutions can be paired with judicial lawmaking
Stoddard, 1997, Lambda's former executive director  [[Thomas, November, New York University Law Review "Bleeding heart: Reflections on using the law to make social change", http://law.ubalt.edu/downlo ads/law_ downloads/Stoddard.pdf]

  Commentators for 200 years, from John Locke   to Robert Bork  [FN27]--especially those, in  recent years, identified with conservative politics--have asserted the superiority of legislative  change.  (Locke portrayed the legislature as the "supreme power of the commonwealth . . .  sacred and unalterable in the hands where the community have once placed it."  )  I find, after  twenty years of work as a lawyer purporting to promote the public interest, that I have come to  share the partiality for legislative lawmaking--but for reasons different from those of most other  observers.  I prefer legislative lawmaking because I view it as the avenue of change most likely  to advance "culture-shifting" as well as "rule-shifting"--the method of lawmaking most likely to  lead to absorption into the society of new ideas and relationships.    Judicial lawmaking, however, ought not to be abandoned by public interest lawyers like me.   Like so many of my colleagues, I do not always trust legislatures, and I would certainly not want  them to have sole lawmaking authority in this or any other legal system--but judicial lawmaking  ought to be employed with greater cunning and precision.  Lawsuits are effective at highlighting  problems.  They may be effective at forcing government to face up to problems.  But they are  often ineffective at the long-term resolution of issues with deep cultural roots, for they focus on  rules rather than the culture that sustains those rules, and as a result frequently fail to engage or  connect with the public. 

Permutation- Answer To: “Mootness”

Mootness doesn't constrain the Supreme Court once Cert is granted

Edward Hartnett Professor, University of Pennsylvania Law School, 2000 [Columbia Law Review November, questioning certiorari: some reflections seventy-five years after the judges' bill, Lexis

Perhaps surprisingly, one of the clearest judicial statements that the Supreme Court should be concerned with deciding controversial issues rather than live cases comes from Chief Justice Rehnquist. In Honig v. Doe, he argued that the Supreme Court should simply exempt itself from the mootness doctrine once it has granted certiorari. n503 The majority of the Court has never explicitly adopted Rehnquist's view, but it has come pretty close. For example, in its most recent nude dancing case, it concluded that the case was not moot even though the dancing establishment bringing the challenge to a local ordinance had been closed, its building had been sold to a real estate developer, and its seventy-two-year-old owner no longer had an interest in or intention to own or operate a nude dancing business. n504 Significantly, the Court relied in part on the  [*1735]  respondent's n505

Courts Link to Politics DA’s

1. Implementation ensures that the president gets the blame

Bradley C. Cannon, Professor of Political Science, and Charles A. Johnson, Professor of Political Science at Texas A&M, 99, Judicial Policies, Implementation and Impact, p. 128
Like Congress, the president can stand in any of several relationships to judicial policies. He is charged by the Constitution to "take care that the laws be faithfully executed," so he becomes an important part of the imple​menting population for federal court decisions. In a constitutional system that emphasizes limited authority and separation of powers, the actions of the president (or his subordinates acting for him) are often subject to chal​lenge; therefore he is frequently a consumer of court decisions. And, of course, as a politician, national leader, and head of state, he must have a keen interest in judicial policies that may not affect him directly. In such cases, he is in the secondary population. Here we treat the president pri​marily as part of the secondary population, but his roles are not easily dif​ferentiated and our discussion will deal with other aspects of the presiden​tial-Supreme Court relationship.  

2. GOP is accountable for Supreme Court decisions

Guardian Unlimited, No Author, 08/16/06, “Playing Victim,” Lexis

In politics the story is the same. The tone of Republicanism is constant victimisation. Yet Republicans control the White House, both Houses of Congress and are busy refashioning the Supreme Court in their own image. Nor is this recent. Since Richard Nixon won the 1968 election there have been only two Democratic presidents (Jimmy Carter and Bill Clinton) and both of those were southern, white and male. Which is precisely the demographic that Republicans keep claiming is sidelined, ignored and put upon by the 'elites' of the Democratic party.

3. Controversial decisions are not insulated politically 

FRIEDMAN 05   Professor of Law, NYU 
[Jacob D., “The Politics of Judicial Review,” Texas Law Review, december]

[*269]  Only recently - sparked, as is typically the case, by a spate of contentious Supreme Court decisions - have many begun to see that constitutional judging cannot be insulated from "ordinary" politics in quite the way theory demands. 60 Recognition of the relationship between law and politics is on the rise. 61 Still, it is apparent that normative scholars remain uncomfortable with the implications of positive scholarship, even as they take notice. Legal theorists indicate their discomfort by moving quickly from positive assertions about the relationship between law and politics to conclusions that positive scholars would suggest simply are implausible. 62 To take a frequent example, some normative scholars look to the political branches to correct errant judges 63 without considering whether there is any reason to think the political branches are likely to do so at present. 64
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This Part examines how the necessity of separating law from politics became a central tenet of constitutional theory. By explaining how we have arrived at the present, history opens space for understanding our world differently. 37 What began as a rhetorical response by opponents of particular Supreme Court decisions has become a fixture of theories of judicial review. This instinct is not wrong: There clearly is a longstanding and central societal belief that law and politics are not the same and should not be considered as such. At the same time, however, history suggests that a strict separation of law and politics is - and always has been - implausible.  Throughout American history, views about judicial review have been shaped more by political responses to judicial decisions in heated controversies than by any jurisprudential theory of what it means to live under a constitution. This was true during the first great clash of will between the courts and the "political" branches following the election of 1800. All the famous partisan skirmishes of that era - the Marbury litigation, the repeal of the Circuit Judges Act, and the impeachment of Samuel Chase - were motivated by the Federalist party's withdrawal to the judiciary and the immediate political challenge this withdrawal posed to Republican policy. 38 Nonetheless, these disputes played out as debates about judicial independence, popular accountability, and the separation of politics and law. 39
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